Overview
The MV Arctic Sunrise (hereinafter Arctic Sunrise) is a ship bearing the flag of the Netherlands; she was used by Greenpeace International activists to protest against Russia's oil platform.
1 Later, the vessel and her crewmembers were detained by Russia in its EEZ. 2 In a subsequent exchange of note verbale, Russia asserted that the actions taken against the vessel and her crewmembers were in conformity with the UNCLOS. 3 However, the Netherlands contended otherwise. 4 Based on the different views of the two States and the urgent situation, 5 on October 4, 2013, the Netherlands initiated arbitration proceedings against Russia under Annex VII of UNCLOS. 6 On October 21, 2013, pending the constitution of the Annex VII arbitral tribunal, the Netherlands requested the ITLOS to prescribe provisional measures for the immediate release of the vessel and her crewmembers. 7 In its note verbale sent to the ITLOS, on October 22, 2013, Russia, rejecting the arbitral proceedings brought against her, declared that she would not take part in the ITLOS proceedings. 8 The primary purpose of this research is to compare the Russian stance in Arctic Sunrise case to that of China in the South China Sea Arbitration. The authors will mainly try to analyze the Russian Declaration on the ratification of the UNCLOS as laid down under Part XV, Section 2 of the UNCLOS and the default of Id.
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Id. at 9, ¶ 27. appearance. This paper is composed of eight parts including a short Introduction and Conclusion. Each part will try to identify implications of their non-appearance before the tribunals.
The Significance of Arctic Sunrise Case
The invocation of the declaration and the non-appearance of Russia are quite similar to the actions taken by China in the South China Sea Arbitration. On January 22, 2013, the Philippines instituted arbitration proceedings against China pursuant to Article 287 and Annex VII of UNCLOS to challenge China's claims over the South China Sea and the underlying seabed.
9 According to China, however, the arbitral tribunal does not have jurisdiction over the Philippines' claims. 10 In China's view, even if the dispute is to be characterized as being related to the interpretation or application of the UNCLOS, the subject matter of the dispute was involved in maritime delimitation. It can be seen from the wording of Article 298, paragraph 1(b) that there are limitations on the types of law-enforcement activities that a State could exclude.
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States are only permitted to exclude disputes concerning law enforcement activities with respect to marine scientific research and fisheries. 23 Nonetheless, it could be seen from the Russian declaration and the note verbale, that Russia intended to exclude disputes relating to all law enforcement activities, instead of limiting her to disputes concerning marine scientific research or fisheries. 24 As a result, in The ITLOS ruled in favor of the Netherlands that the Russian Declaration could only exclude disputes with respect to marine scientific research and fisheries so that Annex VII tribunal would have prima facie jurisdiction over the dispute.
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The Arctic Sunrise case shows that the declaration made by States under the UNCLOS can only take effect within the framework permitted by the Convention.
B. The Non-Appearance of Russia
From the beginning, Russia informed the ITLOS of her intention not to participate in the proceedings of the Arctic Sunrise case. 29 Russia is the first respondent State refusing to participate in proceedings before the ITLOS. 30 In dealing with this situation, the Tribunal referred to the case law of the International Court of Justice ("ICJ") in its previous cases involving non-appearance to support its position.
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First, non-appearance is not a frustration to the proceedings and it was entitled to proceed to prescribe provisional measures, as long as it has afforded the parties an opportunity to submit their views.
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Second, non-appearance does not affect the party status of the non-appearing State and the binding character of the decision. 33 Third, in fulfilling its obligations, the Tribunal has to bear in mind the principle of equality. 34 This means that in the event where one of the parties is absent, deriving Therefore, failure to appear is incompatible with the aim of the UNCLOS dispute settlement mechanisms. 50 In the view of the two judges, the presence of the parties to be engaged in discussions with each other as well as the tribunal is the core to the procedures of international tribunals. 51 Non-appearance is thus inconsistent with this process. 52 Citing Gerald Fitzmaurice's words, they describe non-appearance as damaging the 'core' of UNCLOS dispute settlement mechanisms. 53 Judge Ad Hoc
Anderson also views that non-appearance does not contribute to the functioning of UNCLOS dispute settlement mechanisms. 54 Nor does non-appearance "serve … the rule of law in international relations." 55 It seems that the judges of the Tribunal are concerned that non-appearance will damage the UNCLOS dispute settlement mechanisms and the rule of law in the international community.
Implications of the South China Sea Arbitration

A. China's 2006 Declaration on the Jurisdiction of the Arbitral Tribunal
In the South China Sea Arbitration, China's 2006 declaration should be considered first. As for China, even if the arbitral tribunal finds out that the dispute is related to the interpretation or application of the UNCLOS, the subject matter would be concerned with maritime delimitation, which is excluded by China's declaration.
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The Philippines is aware of China's 2006 declaration, but in order to submit the dispute to arbitration, she divided the dispute into several separate issues, and then submitted some of these issues to arbitration to avoid the application of China's declaration. 57 These issues are essential to the delimitation of maritime boundaries.
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If invoking the 2006 Declaration positively, China's non-acceptance of the arbitration is well founded, which is fundamentally different from that of Russia.
B. Non-Appearance
Under the UNCLOS dispute settlement mechanisms, the South China Sea Arbitration is the first case where the respondent State was absent. 59 China is the first State choosing not to appear in an Annex VII arbitral proceeding, 60 while Russia was the first State refusing to take part in an ITLOS proceeding. 61 As noted by members of the ITLOS, non-appearance is contrary to the UNCLOS dispute settlement mechanisms 62 and even to the rule of law of the global society. 63 What is then, the legal nature of non-appearance? Will non-appearance hinder the function of the tribunal? Would one-party arbitration be futile in the end?
The Legal Nature of Non-Appearance
Considering the UNCLOS dispute settlement mechanisms, do States have the right to non-appearance or is there a duty to appear regardless? Within the dispute settlement mechanisms established specifically by the UNCLOS -the ITLOS Annex VII arbitral tribunal and Annex VIII arbitral tribunal -there are provisions for nonappearance, namely Article 9 of Annex VII, and Article 28 of Annex VI. Article 9 of Annex VII and Article 28 of Annex VI of UNCLOS are quite similar. The UNCLOS drafting history shows that Article 28 of the ITLOS Statute and Article 9 of Annex VII are parallel to Article 53 of the ICJ Statute. 64 Moreover, the ITLOS referred to the case law of the ICJ in its previous decisions. 65 Thus, Article 53 of the ICJ Statute and the case law of the Court could help to understand the default provisions in the ITLOS Statute and Annex VII. 66 Take Article 9 of Annex VII of UNCLOS as an example. Article 9 reads:
If one of the parties to the dispute does not appear before the arbitral tribunal or fails to defend its case, the other party may request the tribunal to continue the proceedings and to make its award. Absence of a party or failure of a party to defend its case shall not constitute a bar to the proceedings. Before making its award, the arbitral tribunal must satisfy itself not only that it has jurisdiction over the dispute but also that the claim is well founded in fact and law.
Article 53 of the ICJ Statute and the practice of the Court lead the following conclusions. First, the ICJ usually expresses its regret in the situation of nonappearance of one party. 67 This is because non-appearance "obviously has a negative impact on the sound administration of justice." 68 When a court or tribunal expresses its regret over a particular action, it is difficult to characterize the action as a 'right.' However, although non-appearance brings difficulties to the tribunal which may feel regret over a party's absence, non-appearance itself should not generate any negative outcomes to the non-appearing State. 69 Non-appearance does not mean that the non-appearing State accepts the facts or arguments submitted by the appearing party or has "no, or no convincing, counter-argument." 70 Article 9 of Annex VII and Article 28 of Annex VI ensure that, in the situation of non-appearance, the tribunal should make its decision following both jurisdiction and merits; 71 it guarantees that an automatic judgment sustaining the claims of the Applicant State will not happen as a result of non-appearance. 72 As Talmon comments,
The intention of this article is to protect both parties: the appearing party against any attempts at frustrating the arbitral proceedings and the non-appearing party against any unjustified and frivolous claims. 73 Second, like the ICJ Statute, the UNCLOS sets no sanctions for the non-appearing State. In its previous decisions, the ICJ has never punished a State for its nonappearance. 74 This may be justified on the basis that: "A State is free to decide how it will conduct its case, and in the nature of litigation between States this includes a decision not to appear." 75 There is thus no obligation to appear under Article 9 of Annex VII or Article 28 of Annex VI.
In conclusion, non-appearance is not a right. However, there is also no indication that there is a duty to appear within the UNCLOS dispute settlement mechanisms.
Will Non-Appearance Hinder the Functioning of the Tribunal?
The ICJ ruled, in the Nicaragua case, that existing proceedings would not be frustrated because of one party's absence. 76 Article 9 of Annex VII and Article 28 of Annex VI of the UNCLOS also provides that when one party does not appear, the Applicant State is entitled to request the Tribunal to proceed with its award. When a party does not appear, the tribunal also has to make sure that the Applicant's claim is grounded in fact and law. 77 As to the jurisdictional issues, the tribunal is obliged to establish its own jurisdiction. 78 Article 288(4) of the UNCLOS provides that when there is a dispute over the jurisdiction of the tribunal, the tribunal has the competence to decide its own jurisdiction. 79 As to law applicable, the principle of iura novit curia shall apply. 80 Therefore, it is incumbent on the tribunal to find and apply the law to the dispute. 81 The tribunal will not entirely rely on the parties to find the law.
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As to facts, in the Nuclear Tests case, the ICJ was required to satisfy itself that the Court already had all the facts that it could obtain, particularly when one of the parties was absent. 83 Therefore, the tribunal could extend its considerations to information that are from other sources. 84 It is, however, unrealistic for the tribunal, entirely on its own efforts, to investigate all the relevant facts to the degree as if the respondent State participated. 85 Moreover, the tribunal is not required to ensure all the elements of the materials submitted by the appearing party are accurate. 86 As long as the tribunal is persuaded, by using appropriate means, that the appearing party's arguments are well established, then this is adequate. 87 In the Arctic Sunrise case, the tribunal encountered difficulties in the evaluation of facts as discussed above. 88 However, the negative impacts brought by non-appearance may be lessened by the practice frequently adopted by the non-appearing State. The non-appearing State often chooses to send informal materials to the tribunal. 89 In the Aegean Sea Continental Shelf case, the ICJ stated that if it did not take the Turkish reservation into account, the Court would not "discharge its duty under Article 53 of the Statute." 90 Within the UNCLOS dispute settlement mechanisms, in Arctic Sunrise case, the ITLOS stated that before the Tribunal concluded the hearing, Russia could furnish it with her comments, which would be accepted by the Tribunal. 91 In the South China Sea Arbitration, the arbitral tribunal also took into account China's Position Paper, considering that this could be regarded as a plea against the jurisdiction of the arbitral tribunal. 92 It could be seen from the case law that the tribunal or court will consider informal communications submitted by the non-appearing States in order to perform its duty.
Nonetheless, the materials provided by the non-appearing State through informal means generates additional difficulties for the Applicant State and the tribunal. 93 If the non-appearing State sends materials to the tribunal at a very late stage, the appearing State may not have enough time to prepare and comment on it. 94 The tribunal also has to guarantee equality between the parties. 95 The behavior of the non-appearing State should not bring it benefits. 96 Some commentators pointed out that this is an additional burden imposed on the tribunal, as the tribunal has to strike a balance between the two parties under this circumstance. 97 Moreover, when the tribunal is considering these information, it may be deprived of the opportunity to acknowledge the facts in a more organized and systematic way.
Would a One-Party Arbitration be Futile?
Non-appearing States often claim that they reject the proceedings brought against them; they assert or indicate not to comply with the decision of the tribunal or court. 98 This is observed in the Arctic Sunrise case where Russia rejected the arbitration instituted by the Netherlands 99 and did not conform to the Order of the Tribunal. 100 In the situation of non-appearance, would the award issued by the tribunal be meaningless? Will non-appearance inevitably lead to non-compliance? In the Nicaragua case, the ICJ held that non-appearance does not exempt a State from the obligation to comply with the judgment. 101 Moreover, whether or not the parties accept the decision of the tribunal does not affect the binding force of the decision, either.
Non-appearance does not inevitably lead to non-compliance. Conversely, appearance is not a guarantee of compliance. Today, the most severe challenge against the UNCLOS dispute settlement mechanisms or other international judicial system is not 'non-appearance,' but 'non-compliance.' Improving the effectiveness of the enforcement of decisions is thus the key issue.
In the South China Sea Arbitration, what brought China not to participate in the proceeding? If China loses the case, would her continued actions in the South China Sea lose legal grounds? 103 The answer may be negative. 104 The fundamental dispute between China and the Philippines is a territorial dispute, which is beyond the jurisdiction of the arbitral tribunal; the claims and actions on the territorial ground after the decision is released will not be thus affected by the decision. 105 Therefore, China's possible actions after the end of the arbitration may be different from noncompliance. 106 Some questions come to mind at this stage: Will the arbitration achieve its purpose in this situation? If not, does China have to participate just so it is not accused of damaging the UNCLOS dispute settlement mechanisms?; and initiating the arbitration in a way to avoid the application of China's declaration, is this an abuse of the UNCLOS dispute settlement mechanisms?
Conclusion
In the Arctic Sunrise case and the South China Sea Arbitration, both Russia and China chose not to appear before the tribunals because, they thought, the relevant tribunal does not have jurisdiction owing to their declarations pursuant to the UNCLOS. While Russia's declaration cannot exclude the jurisdiction of the tribunal, China's declaration could exclude the tribunal's jurisdiction. As to non-appearance, there is no legal duty to appear before the tribunal, nor is there a right to non-appearance. Non-appearance will not frustrate the proceedings, nor will it affect the binding character of the decision. Non-compliance is the key issue that should be considered. However, when faced with the situation of non-compliance, the reasons behind the non-compliance should be explored.
